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PUBLIC PETITIONS COMMITTEE 
 

AGENDA 
 

6th Meeting, 2015 (Session 4) 
 

Tuesday 3 March 2015 
 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Consideration of current petitions: The Committee will consider— 
 

PE1105 by Marjorie McCance on St Margaret of Scotland Hospice; 
PE1537 by Shona Brash, on behalf of the Coastal Regeneration Alliance, 
on the proposed energy park at Cockenzie. 
 

2. Consideration of new petitions: The Committee will consider— 
 

PE1545 by Ann Maxwell, on behalf of the Muir Maxwell Trust, on 
residential care provision for the severely learning disabled 
 

and take evidence from— 
 
Ann Maxwell; 
 

and will then consider— 
 
PE1536 by Akri Jones on definition of adultery 
 

and take evidence from— 
 
Akri Jones; 
 

and will then consider— 
 
PE1552 by Peter Campbell on choice of treatment for cancer patients 
 

and take evidence from— 
 
Peter Campbell; 
 
Peter Adams. 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01105
http://www.scottish.parliament.uk/GettingInvolved/Petitions/keepourcoast
http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01545
http://www.scottish.parliament.uk/GettingInvolved/Petitions/definitionofadultery
http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01552
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The following papers are attached for this meeting— 
 
Agenda item 1 
 
PE1105   Note by the Clerk   PPC/S4/15/6/1 
 
Scottish Government Letter of 19 February 2014  PE1105/LLL 
Scottish Government Letter of 17 February 2015  PE1105/MMM 
 
PE1537   Note by the Clerk   PPC/S4/15/6/2 
 
Scottish Government Letter of 15 January 2015  PE1537/A 
East Lothian Council Letter of 15 January 2015   PE1537/B 
Scottish Enterprise Letter of 16 January 2015   PE1537/C 
Scottish Power Letter of 16 January 2015   PE1537/D 
Petitioner Letter of 12 February 2015    PE1537/E 
 
Agenda item 2 
 
PE1545   Note by the Clerk   PPC/S4/15/6/3 
 
PE1536   Note by the Clerk   PPC/S4/15/6/4 
 
Free Church of Scotland Letter of 26 February 2015  PE1536/A 
 
PE1552   Note by the Clerk   PPC/S4/15/6/5 
 

http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_07/PE1105_LLL_Scottish_Government_19.02.14.pdf
http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_07/PE1105_MMM_Scottish_Govenment_17.02.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_A_Scottish_Government_15.01.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_B_East_Lothian_Council_15.01.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_C_Scottish_Enterprise_16.01.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_D_Scottish_Power_16.01.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_E_Petitioner_12.02.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1536_A_Free_Church_of_Scotland_26.02.15.pdf
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Public Petitions Committee 
 

6th Meeting, 2014 (Session 4), Tuesday 3 March 2015 
 

PE1105 St Margaret of Scotland Hospice 
 

Note by the Clerk 
 
PE1105 – Lodged 23 November 2007 
Calling on the Scottish Parliament to urge the Scottish Government to guarantee 
retention of continuing care provision for patients who require on-going complex 
medical and nursing care, such as that provided at the 30 bed unit at the St Margaret 
of Scotland Hospice, and to investigate whether arrangements for funding palliative 
care provision at hospices in the context of HDL (2003)18 are fair and reasonable. 
Link to petition webpage 
 
Purpose 
 

1. The Committee last considered this petition on 23 February 2015. It agreed to 
defer consideration of the petition until a future meeting. The Committee is 
invited to decide what action to take on the petition.  

 
Petition Background 
 

2. The St Margaret of Scotland Hospice (the Hospice) opened in 1950 and has 
developed into a non-denominational facility with 60 beds – 30 continuing care 
beds for frail adult patients who require on-going complex medical and nursing 
care; and 30 palliative care beds. 
  

3. Health Department Letter (2003)18 sets out the relevant guidance for 
independent voluntary hospices providing specialist palliative care for adults. It 
states that NHS Boards are expected to fund 50% of the annual running costs 
of hospices within their area. HDL (2003)18 also sets the responsibilities for 
local NHS Boards, including working with independent hospices in its area to 
agree the palliative care strategy. Boards that do not meet the 50% target are 
advised to do so as a matter of urgency.  

 

4. In 2007, a dispute arose between NHS Greater Glasgow and Clyde and the 
Hospice over funding and the provision of care for patients with long-term 
complex medical conditions.  On 1 November 2007, the Health Board published 
a news release highlighting the disputed issues: 
 

“We want to keep elderly care beds at St Margaret’s but use them in a 
different way…Our analysis of patient needs shows that in the future there will 
be more demand for nursing and residential services and less for long-term 
NHS elderly care…These changes are not being made to save money and St 
Margaret’s would be fully funded for any alternative elderly care services they 
provide…” 
 

 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01105
http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01105
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9793&i=89768
http://www.sehd.scot.nhs.uk/mels/HDL2003_18.pdf
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Committee Consideration – Scottish Government action taken on the petition   
 

5. The first part of the petition calls on the Scottish Government to guarantee 
retention of continuing care provision for patients who require on-going complex 
medical and nursing care, such as that provided at the 30 bed unit at the 
Hospice.  
  

6. The Scottish Government has repeatedly responded to this aspect of the 
petition by noting that it is for local NHS boards to work with independent 
hospices to determine the amount of allocated funding and provision of facilities 
in accordance with HDL (2003) 18. It is of the view that it is not appropriate for 
the Scottish Government to determine the level of funding for individual 
hospices because this issue is better determined by the local NHS Board and 
individual hospices.   

 

7. HDL (2003) 18 sets out the upper limit of NHS Board funding contribution to a 
hospice’s budget (i.e. 50%). The Scottish Government arrived at this figure in 
agreement with the Scottish Hospices Forum (SHF) (a representative body of 
hospices of which St Margaret of Scotland is a member) as a measure to 
protect hospices’ independent status. The Scottish Government has reiterated 
in a number of submissions that if the upper limit of funding is deemed to be no 
longer fit for purpose, it would be pleased to discuss this issue with the Scottish 
Hospices Forum.   

 

8. The second part of the petition calls on the Scottish Government to investigate 
whether arrangements for funding palliative care provision at hospices in the 
context of HDL (2003) 18 are fair and reasonable. 
  

9. On 2 October 2008, the Scottish Government launched a new palliative care 
strategy, Living and Dying Well, and committed an additional £3 million annually 
to improve generalist palliative care.  

 

10. Following an Audit Scotland review of palliative care services in Scotland, the 
Scottish Government also agreed to review the guidance on adult hospice 
funding as set out in HDL (2003) 18. In this regard, it established a working 
group chaired by Robbie Pearson, Director of Planning and Performance, NHS 
Borders. The working group was composed of SHF representatives and other 
stakeholders, including Mr Edward McGuigan, Vice Chair of St Margaret of 
Scotland Hospice. 

 

11. The Scottish Government accepted the working group’s findings as detailed in 
its report. In response, the Scottish Government produced new guidance: 
CEL12(2012). This guidance supersedes HDL (2003) 18 and aims to help NHS 
Boards and independent hospices determine and agree local commissioning 
arrangements. 

 

 
 
 
 

http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_07/PE1105N.pdf
http://www.gov.scot/Resource/Doc/924/0111432.pdf
http://www.sehd.scot.nhs.uk/mels/CEL2012_12.pdf
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Committee Consideration – steps towards resolving the on-going dispute 
 

12. The underlying issue in the petition is the on-going dispute about facilities and 
funding between NHS Board Greater Glasgow and Clyde and the Hospice. In 
this regard, the Scottish Government has reiterated that it is not willing to 
interfere in individual decisions of local NHS Boards. 
  

13. Nevertheless, in his submission of 2 November 2012, the then Cabinet 
Secretary for Health and Wellbeing stated he was ‘unhappy that this particular 
dispute has still not been resolved’. In response, the Scottish Government has 
taken a number of measures to assist NHS Greater Glasgow and Clyde and the 
Hospice to resolve their issues.   
 

14. In 2013, the then Cabinet Secretary for Health and Wellbeing sought to appoint 
an independent arbitrator and advised the parties on the process of arbitration 
generally.  
 

15. In his letter of 19 February 2014, the then Cabinet Secretary for Health and 
Wellbeing advised that although no time-table had been fixed to resolve the 
dispute, the parties had agreed to an ‘accountancy review’ supported by the 
Scottish Government.  
  

16. Most recently on 17 February 2015, the Cabinet Secretary for Health, Wellbeing 
and Sport advised that Grant Thornton Forensic and Investigation Services has 
been appointed to conduct an independent financial review. The Scottish 
Government, NHS Greater Glasgow and Clyde and the Hospice are working 
together to agree the terms of reference for this work.   

 

Action 
 
17. The Committee is invited to consider what action it wishes to take in relation 

to the petition. Options include: 
  

(i) To close the petition on the basis that: 
 
- the provision of care at the Hospice is a matter for NHS Greater 

Glasgow and Clyde and the Hospice (not the Scottish Government), 
although it is noted that the Scottish Government is helping the 
parties resolve their dispute; and  
 

- the guidance in HDL (2003) 18 has been revised since the petition 
was first considered in 2007. 

  
(ii) To take any other action the Committee considers appropriate.  

 

http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_07/PE1105_EEE_Scottish_Government_02.11.12.pdf
http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_08/PE1105_JJJ_Scottish_Government_02.10.13.pdf
http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_07/PE1105_LLL_Scottish_Government_19.02.14.pdf
http://www.scottish.parliament.uk/S3_PublicPetitionsCommittee/Submissions_07/PE1105_MMM_Scottish_Govenment_17.02.15.pdf
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Public Petitions Committee 
 

6th Meeting, 2014 (Session 4), Tuesday 3 March 2015 
 

PE1537 on the Proposed Energy Park at Cockenzie 
 

Note by the Clerk 
 
PE1537 – Lodged 06 November 2014 
Calling on the Scottish Parliament to urge the Scottish Government to abandon the 
proposal for the development of an Energy Park at Cockenzie, and ensure that any 
future proposals are subject to full public consultation and do not extend beyond the 
existing footprint of the former power station. 
Link to petition webpage 
 
Purpose 
 
1. The Committee last considered this petition at its meeting on 9 December 2014. 

The Committee agreed to write to Scottish Government, Scottish Power, Scottish 
Enterprise and East Lothian Council. The responses have been received and the 
Committee is invited to consider what action it wishes to take on the petition.  

 
Background 
 
2. In October 2011, Scottish Ministers approved the redevelopment of the coal fired 

power station at Cockenzie into a gas fired one. Scottish Enterprise is the main 
agency involved in promoting this development.  

 
Committee Consideration 
 

3. The Scottish Government’s letter of 15 January 2015 noted the petitioner’s 
concerns will be addressed by environmental assessments of the proposed 
development, such as Scottish Enterprise’s environmental scoping report 
(Scoping Report) and a forthcoming Environmental Impact Assessment. Historic 
Scotland has responded to the Scoping Report and will also be a statutory 
consultee for the planning application.  
  

4. The proposed energy park first came to be included in the National Planning 
Framework 3 (NPF3) in the NPF3’s Main Issues Report (April 2013). Public 
consultations were primarily undertaken through local community councils. The 
Scottish Government is not unaware of the extent to which East Lothian 
community councils engaged in the process. Following public consultation, on 
14 January 2014 the report was laid in the Scottish Parliament. Cockenzie was 
not raised as a specific issue during the Parliament’s scrutiny. 
 

5. East Lothian Council’s submission of 15 January 2015 noted the overall support 
it gave to the NPF3’s Main Issues Report. The Council has established a cross-
party Member/Officer Working Group to oversee this proposed development.  

 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/keepourcoast
http://www.scottish.parliament.uk/GettingInvolved/Petitions/keepourcoast
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9693&i=88085#.VNST59JSj00
http://www.scotland.gov.uk/News/Releases/2011/10/05131125
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_A_Scottish_Government_15.01.15.pdf
http://www.scotland.gov.uk/Topics/Built-Environment/planning/NPF3-SPP-Review/NPF3
http://www.scotland.gov.uk/Topics/Built-Environment/planning/NPF3-SPP-Review/NPF3
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_B_East_Lothian_Council_15.01.15.pdf
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6. On 28 October 2014, the Council approved a Main Issues Report (MIR) for its 
proposed Local Development Plan, which envisages an 80-hectare 
development. Consultations will be on-going until 8 February 2014. Some 
sessions on the Cockenzie site were held by the Council as part of 
consultations for the Prestonpans MIR. The Council reported that many who 
attended the sessions were unaware of the proposed Cockenzie Energy Park. 

 

7. The Council noted it could not comment on the petitioners’ concerns about the 
site because the plans had not been finalised. The Council reiterated its view 
that the development will bring significant economic benefits to the region, but 
stated the treatment of any planning application would be fair and transparent. 
The Council also noted the development applicant will be made to conform to its 
statutory duty to conduct public consultations. 

 

8. Scottish Power’s submission of 16 January 2015 stated it has been awarded 
Section 36 consent to replace the existing plant with a 1000MW Combined 
Cycle Gas Turbine (CCGT) power station.1 Whilst Scottish Power is aware of 
the proposed energy park, it clarified it has not entered into any commercial 
contract and is not directly involved in the development of any proposals.   

 

9. Scottish Enterprise’s submission of 16 January 2015 noted the decision to 
proceed with the development will depend on consultation, market interest, 
technical feasibility work and Scottish Power’s intentions as landowners. Each 
consent process will involve a requisite public consultation.  

 

10. In terms of action already taken, Scottish Enterprise advised it submitted a 
proposal of application to the East Lothian Council on 2 June 2014. Public 
consultation will occur in three stages. In Stage 1, information leaflets were 
distributed to 6,000 addresses, press adverts were placed in East Lothian 
Courier and East Lothian News, posters were distributed to public venues and 
shops, public exhibitions were created and two consultation events were held. 
On 10 September 2014, Scottish Enterprise also met with the Coastal 
Regeneration Alliance. Stage 1 has been completed and Scottish Enterprise is 
considering the responses received.   

 

11. In its response of 12 February 2015, the petitioner expressed concern at the 
level and quality of public engagement and questioned whether East Lothian 
Council can act impartially in the development application process. The 
petitioner reiterated her desire for the Committee to urge the Scottish 
Government to abandon the proposed development and ensure that future 
proposals are subject to full public consultation and do not extend beyond the 
existing footprint of the former power station. 

 

                                                 
1 The Electricity Act 1989. 

http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_D_Scottish_Power_16.01.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_C_Scottish_Enterprise_16.01.15.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1537_E_Petitioner_12.02.15.pdf
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Action 
 
12. The Committee is invited to consider what action it wishes to take in relation to 

the petition. The Committee may wish to – 
  

(i) Write to Scottish Enterprise and East Lothian Council to request that 
their public consultations on the proposed development be extended;  
 

(ii) Refer the petition to the Economy, Energy and Tourism Committee to 
review it in light of any broader concerns that may need to be considered 
as part of the Scottish Government’s National Planning Framework; 
  

(iii) To take any other action the Committee considers appropriate.  
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Public Petitions Committee 
 

6th Meeting, 2014 (Session 4), Tuesday 3 March 2015 
 

PE1545 Residential care provision for the severely learning disabled 
 

Note by the Clerk 
 
PE1545 – Lodged 3 December 2014 
Calling on the Scottish Parliament to urge the Scottish Government to recognise 
residential care as a way severely learning disabled children, young people and 
adults can lead happy and fulfilled lives and provide the resources to local authorities 
to establish residential care options for families in Scotland. 
Link to petition webpage 
 
Purpose 
 

1. This is a new petition, which did not collect signatures. The Committee has a 
SPICe briefing and has invited the petitioner to speak to the petition. The 
Committee is invited to consider what action it wishes to take on the petition.  

 
Background – the following is taken from the SPICe briefing 
 
Dravet Syndrome 
 

2. Whilst the petition relates to all those who have severe learning disabilities and 
complex needs, the Petitioner’s son has Dravet Syndrome (DS).   

 
3. Dravet Syndrome is a neurodevelopmental disorder beginning in infancy, 

characterised by intractable seizures.  A major contributor to DS is believed to 
be due to a gene mutation, though it is rarely inherited.  Nevertheless, much 
remains to be understood about the causes of DS and research is on-going.  
Estimates of the prevalence of this rare disorder range from 1:20,000 to 
1:40,000 births, but the incidence may be found to be greater as the syndrome 
becomes better recognised and new genetic evidence is discovered.  Currently, 
treatment for DS consists mainly of antiepileptic medications to help control 
seizures.1  

 
Duties and responsibilities of local authorities 
 

4. The petition relates to children and young adults.  There are a number of duties 
and responsibilities that local authorities have in relation to the assessment and 
delivery of community care services for adults and children. These are outlined 
in Appendix 1 of the SPICe briefing.  

 
5. The basic duty that local authorities have is to provide services to meet the 

assessed needs of the individual.  It may be that those needs are best met 
through residential accommodation and, if there is a service that can meet those 

                                                 
1  Dravet Syndrome UK. (Online) What is Dravet Syndrome? 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01545
http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01545
http://www.dravet.org.uk/what-is-dravet-syndrome/
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needs in its area, then it could be assumed the local authority would arrange for 
that individual to be placed with that service.  If there is no appropriate 
residential service, then the local authority may be prepared to arrange for the 
individual to go to another area, should appropriate accommodation be 
available.   

 
6. However, it is also worth noting that the local authority may decide that the 

needs of the individual can be met at home with appropriate support being put 
in place. In such a situation, an individual (or a parent on their behalf if it is a 
child) will be eligible for self-directed support (SDS) (see Appendix 1). This 
means that the individual will have greater control in directing how their care is 
provided. It is important to note the provisions of SDS do not, currently, relate to 
residential care.  The Scottish Government has agreed to small-scale testing 
into two areas – Moray and East Renfrewshire – to consider what could be done 
concerning this in the future.  

 
Data 
 

7. There is a lack of detailed, centrally-held data concerning adults and children 
with profound and multiple learning disabilities (PMLD), although the Scottish 
Government estimates that there are approximately 2,600 people with PMLDs 
in Scotland2. 

 
8. In terms of residential care, the latest statistics on adult care homes (ISD 

Scotland, October 2014) shows that, as at March 2014, there were: 
 

 220 homes across all sectors for those with learning disabilities 
(representing a 5.6% decrease since 2013 and a 42.1% decrease since 
2000) 

 2,028 registered places for adults with learning disabilities (representing a 
4.6% decrease since 2013 and 43.6% decrease since 2000) 

 a total of  1,821 adults with learning disabilities who were resident in care 
homes (representing a 2% decrease since 2013 and 44.7% decrease 
since 2000) 

 
9. The data above reflects the general policy direction over the years of enabling 

people with learning disabilities to live as independently as possible in the 
community. 

 
Scottish Government Action 
 
10.  In 2013, the Scottish Government published ‘Keys to Life: Improving quality of 

life for people with learning disabilities’3. This is the national strategy for learning 
disabilities and followed on from ‘The same as you?’4, which was instrumental in 
the closure of remaining long-stay hospitals for people with learning disabilities 
in Scotland. 

                                                 
2  Scottish Government (2013) ‘Keys to Life: Improving quality of life for people with learning disability’. Edinburgh, Scottish 

Government. 
3  Ibid. 
4  Scottish Executive (2000) The same as you? Edinburgh, Scottish Executive. 

http://www.isdscotland.org/Health-Topics/Health-and-Social-Community-Care/Publications/2014-10-28/SCHC_mar14_tables.xls
http://keystolife.info/wp-content/uploads/2014/05/the-keys-to-life-full-version.pdf
http://www.gov.scot/Resource/Doc/1095/0078271.pdf
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11. The new strategy is focused on the health inequalities experienced by people 

with learning disabilities but it is underpinned by the principles of choice, control 
and independence. The strategy also contains the following recommendation: 

 
“Recommendation 6: That by June 2014 COSLA, ADSW and NHS 
partners work with  Scotland Excel5 to improve the quality and consistency 
of support for people with learning disabilities who have a long-term need 
for specialist residential care, by developing a national framework 
agreement for procurement. This should include a core service 
specification which focuses on outcomes for residents, the rates that will 
apply, and the arrangements that will be put in place to monitor and 
manage performance.”  

 
12. This recommendation aims to ensure that specialist residential care services for 

adults with learning disabilities are commissioned in line with a national 
framework which improves the quality and consistency of support. However, an 
overarching requirement of the strategy is that the provision of new services 
should not be large scale or attempt to replicate long stay hospitals. The 
strategy is also based on a human rights approach and is ‘outcome focused’ in 
that it regards effective services as those that deliver the outcomes required by 
the individual. 

 
Scottish Parliament Action 
 
13. The Scottish Parliament has not carried out any work on this specific issue. 
 
Action 
 
14. The Committee is invited to consider what action it wishes to take in relation to 

the petition. Options include: 
  

(i) To write to the Scottish Government, Learning Disability Scotland, 
Scottish Consortium for Learning Disability and Scotland Excel seeking 
their views on what the petition seeks; 
 

(ii) To take any other action the Committee considers appropriate.  
 

                                                 
5  Centre of procurement expertise for Scotland’s local government sector. 



PPC/S4/15/6/4 

Public Petitions Committee 
 

6th Meeting, 2015 (Session 4), Tuesday 3 March 2015 
 

PE1536 on definition of adultery 
 

Note by the Clerk 
 
PE1536 – Lodged 19 November 2014 
Petition by Akri Jones calling on the Scottish Parliament to urge the Scottish 
Government to amend the current definition of adultery within legislation so that is 
not restrictive to gender status. 
Link to petition webpage 
 
Purpose 
 
1. This is a new petition. The petition was open for signatures and comments for 6 

weeks until 18 November 2014 and 11 signatures were collected. The 
Committee has invited the petitioner, Akri Jones, to speak to the petition. After 
hearing Ms Jones, the Committee is invited to consider what action to take on 
the petition. 

 
Background – the following information is taken from the SPICe briefing 
 
2. The current law relating to adultery is considered below in relation to i) marriages 

where spouses are of the opposite sex (‘an opposite sex marriage’); ii) marriages 
where spouses are of the same sex (‘a same sex marriage’); and iii) civil 
partnerships. 

 
Opposite sex marriages 
 
3. The relevant legislation is the Divorce (Scotland) Act 1976 (c 39) (as amended) 

(‘the 1976 Act’). Under section 1 it is possible to obtain a divorce if a marriage 
has broken down irretrievably.1 There are four sets of factual circumstances set 
out in the Act which can be used to prove that a marriage has broken down 
irretrievably. These are 1) adultery; 2) unreasonable behaviour; 3) non-
cohabitation for one year with consent of the other spouse to divorce; and 4) 
non-cohabitation for two years. These are often referred to as the ‘grounds for 
divorce’. Adultery is not defined in the 1976 Act. Instead it is defined in the 
leading case of MacLennan v MacLennan2 as voluntary sexual intercourse with 
a member of the opposite sex who is not the person’s spouse. It requires “some 
degree of penetration of the female organ by the male organ.”3 

 
4. Accordingly, other sexual activity with a member of the opposite sex does not 

amount to adultery, nor does any sexual activity with a member of the same sex.  
 
                                                 
1 It is also possible to obtain a divorce if one of the spouses has been issued with a gender 
recognition certificate after the date of the marriage. 
2 1958 SC 112. 
3 1958 SC 112 at 113. 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/petitionPDF/PE01536.pdf
http://www.scottish.parliament.uk/GettingInvolved/Petitions/definitionofadultery
http://www.scottish.parliament.uk/GettingInvolved/Petitions/definitionofadultery
http://www.legislation.gov.uk/ukpga/1976/39/section/1
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In same sex marriages  
 
5. Section 1 of the 1976 Act (containing the so-called ‘grounds for divorce’) applies 

to same sex marriages.4 Section 5(2) of the Marriage and Civil Partnership 
(Scotland) Act 2014 (asp 5) (‘the 2014 Act’) amends the 1976 Act to provide that 
adultery has the same meaning for the purposes of a same sex marriage as it 
does for an opposite sex marriage. With reference to the MacLennan case, this 
means that adultery relates to heterosexual intercourse only.  

 
6. Accordingly, a spouse in a same sex marriage could (like a spouse in an 

opposite sex marriage) raise an action for divorce because the other spouse in 
the marriage has committed adultery, i.e. had sexual intercourse with a person of 
the opposite sex. 

  
7. However, the 2014 Act does not extend adultery in same sex marriages to cover 

sexual activity between people of the same sex. On the other hand, this would 
be relevant in the context of the separate ground of ‘unreasonable behaviour’. 
Sexual activity with a member of the opposite sex falling outwith the definition of 
adultery would also be relevant in the context of this ground. 

 
Civil Partnership Act 2004 
 
8. The Civil Partnership Act 2004 (c 33) created the concept of a civil partnership 

for same sex couples in the UK and granted civil partners rights very similar to 
those afforded to married couples. Even though a same sex couple can now 
marry, it is also still possible for them to enter into a civil partnership. 

  
9. The 2004 Act created grounds for dissolution of a civil partnership very similar to 

the grounds of divorce for marriage (section 44). However, the grounds for 
dissolution of a civil partnership do not include adultery. Instead, the ground of 
‘unreasonable behaviour’ has to be relied upon in relation to any sexual infidelity, 
whether with people of the same sex or the opposite sex.  

 
Scottish Government Action 
 
The 2000 consultation 
 
10. In 2000 the then Scottish Executive consulted5 on various issues associated with 

family law. In this consultation it asked for views on whether the so-called ‘fault 
based’ grounds for divorce, that is to say adultery and unreasonable behaviour, 
could be merged into a single fault basis.6  There was considerable opposition to 
this proposal and it was not proceeded with.7 

 

                                                 
4 By virtue of section 4 of the Marriage and Civil Partnership (Scotland) Act 2014 which defines 
marriage in existing legislation as including the marriage of a same sex couple. Section 1 of the 1976 
Act refers to the factual circumstances which establish the irretrievable breakdown of a marriage. 
5 Scottish Executive. (2000) Parents and Children. Edinburgh: Scottish Executive. 
6 Ibid, paras 4.8 and 4.9. 
7 Scottish Executive. (2001) Parent and Children: Analysis of Responses. Edinburgh: Scottish 
Executive. (See analysis of responses to question 4). 

http://www.legislation.gov.uk/asp/2014/5/contents/enacted
http://www.legislation.gov.uk/asp/2014/5/contents/enacted
http://www.legislation.gov.uk/ukpga/2004/33/contents
http://www.scotland.gov.uk/Topics/Justice/law/17867/FLSA2006/13804/ParentsandChildren
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Marriage and Civil Partnership (Scotland) Bill 
 
11. In the Policy Memorandum to the Bill which became the 2014 Act (‘the Bill’) the 

Scottish Government discussed its approach to the definition of adultery. In 
particular it gave its reasons for rejecting possible alternatives to the approach 
taken in the Bill (at paras 127–143). 

 
Remove the specific concept of adultery from divorce law 
 
12. One alternative approach (along the lines of what was proposed in 2000) was 

removing adultery as a way of demonstrating the irretrievable breakdown of 
marriage. The Scottish Government said that there would have to be a 
consultation on this specific proposal, given the responses to previous 
consultations. Furthermore, the Government did not think that the Bill was the 
right bill in which to be making such a major change to divorce. The Government 
also noted that it appeared that, for a small number of spouses, it may be 
important for a civil court to find that the other spouse was adulterous (Policy 
Memorandum, para 138). 

 
Expand the definition of adultery to cover sexual activity between people of the same 
sex 
 
13. A second alternative approach which the Government considered was to extend 

the definition of adultery so that it would cover sexual activity between people of 
the same sex as well as heterosexual intercourse. The Government rejected this 
idea. Its reasons included that the existence of the unreasonable behaviour 
ground meant that any change to the law in this regard would not confer any 
additional rights. In other words, as discussed above, it is already open to a 
spouse to seek a divorce on the grounds of unreasonable behaviour (Policy 
Memorandum, paragraph 142).  The Government also noted that it would 
have to define what further sexual activity (between same sex people and 
opposite sex people) would be covered by any expanded definition. It envisaged 
that this would not be without its difficulties (Policy Memorandum, paragraph 
142). Lastly, the Government said that it was unclear what effect the change 
would have on the small number of people for whom adultery forms a useful part 
of divorce law (Policy Memorandum, paragraph 142).  

 
Remove the clarification of the definition of adultery from the Bill  
 
14. As noted above, under section 5(2) of the 2014 Act, adultery in the context of 

same sex marriage is given the same definition as in the context of a marriage 
between people of the opposite sex (see page 2 above).  

 
15. The Scottish Government considered removing this provision from the Bill and 

leaving the courts to determine what would amount to adultery in the context of a 
same sex marriage. The Government said this approach was not satisfactory 
given the opportunity existed to clarify the matter by legislation (Policy 
Memorandum, paragraph 143). 

 
 

http://www.scottish.parliament.uk/S4_Bills/Marriage%20and%20Civil%20Partnership%20(Scotland)%20Bill/b36s4-introd-pm.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/64983.aspx
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The Scottish Government’s current position 
 
16. On 15 January 2015, SPICe contacted the Scottish Government to clarify its 

current position on the legal definition of adultery. The Government said that it 
had no plans at present to review this area of the law.8 

 
Scottish Parliament Action 
 
17. When the Equal Opportunities Committee considered the Bill at Stage 1 it did 

receive some evidence from stakeholders commenting on the approach to the 
definition of adultery as it appears in the legislation. For example,  

 
“…the definition of adultery in the bill is confusing because the Government 
went back to the definition of adultery between a man and a woman. The 
bill makes marriage acceptable between two men or two women, but it 
uses the definition of adultery only between a man and a woman.”9 
(Evangelical Alliance) 

 
18. Other stakeholders, including the Equality Network, believed that the approach in 

the Bill was the correct one. However, the Equality Network suggested that, as a 
longer term goal, the law might benefit from reform.10 The Equal Opportunities 
Committee made no specific recommendations on this topic. It was also not the 
subject of any amendments at Stage 2 and 3 of the Bill.  

 
The approach in England and Wales 
 
19. In England and Wales adultery and unreasonable behaviour are both grounds 

for divorce (Matrimonial Causes Act 1973 (c 18), section 1). Adultery is also 
defined in the current law as sexual intercourse between a man and a woman. 
The Marriage (Same Sex Couples) Act 2013 (c 30) introduced marriage for 
same sex couples in England and Wales. No changes were made in this 
legislation to the existing definition of adultery. 

 
Action 
 
20. Legislation was passed last year in the context of which the Scottish 

Government set out its approach to the definition of adultery.  In light of this, the 
Committee is invited to consider what action it wishes to take on the petition. 
Options include – 

 
(1) To write to the Scottish Government to request that it sets out its reasons 

for its stance; 

                                                 
8Telephone call on 15 January 2015 between Sarah Harvie-Clark (SPICe) and Liam Rankin (Scottish 
Government, Directorate for Justice, Family and Property Law Branch).  
9 Meeting of the Equal Opportunities Committee, 5 September 2013 at: 
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8860&mode=pdf 
10 The fullest explanation of the Equality Network’s position can be found in its submission to the 
Scottish Government on the draft bill. See: http://www.equality-network.org/wp-
content/uploads/2013/08/Equality-Network-marriage-bill-consultation-response.pdf 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/29807.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8860&mode=pdf
http://www.equality-network.org/wp-content/uploads/2013/08/Equality-Network-marriage-bill-consultation-response.pdf
http://www.equality-network.org/wp-content/uploads/2013/08/Equality-Network-marriage-bill-consultation-response.pdf
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(2) To close the petition on the basis that the issues raised by the petition 

concerning the definition of adultery were raised and considered during 
the passage of the recent legislation and no amendments were lodged on 
this issue; 
 

(3) To take any other action the Committee considers appropriate. 
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Public Petitions Committee 

 
6th Meeting, 2014 (Session 4), Tuesday 3 March 2015 

 
PE1552 on choice of treatment for cancer patients 

 
Note by the Clerk 

 
PE1552 – Lodged 3 December 2014 
Calling on the Scottish Parliament to urge the Scottish Government to reform cancer 
treatment to ensure there is a choice of treatments including electromedicine. 
Link to petition webpage 
 
Purpose 
 

1. This is a new petition, which was not opened for signatures. The Committee 
has a SPICe briefing and has invited the petitioner to speak to the petition. The 
Committee is invited to consider what action it wishes to take on the petition.  

 
Background – the following is taken from the SPICe briefing 
 
What is Electromedicine? 
 

2. Electromedicine is a broad term which generally refers to the application of 
electrical currents to the body in order to treat various medical conditions. 
Electromedical devices are already used in medicine and examples include heart 
pacemakers, cochlear implants, vagal nerve stimulation, TENS machines and 
electro convulsive therapy (ECT). 

 
What choice do patients have over the treatment they receive? 
 

3. Patients have a right to be involved in decisions about their treatment and to be 
given information to help choose the correct treatment for them. Such practice is 
seen as central to producing informed consent, the necessity of which is well 
established in common law. Patients also have the right to refuse a treatment 
and this too is recognised in common law. Implementing a treatment without 
informed consent or against the patient’s wishes could constitute an assault. 

  
4. However, in relation to choosing to have a particular treatment, a patient’s rights 

are less absolute and must be weighed against other considerations, for 
example, the evidence base on the clinical and cost effectiveness of a treatment. 

 
5. The Patient Rights (Scotland) Act 2011 set out the following specific rights for 

patients: 
 

“s3(2) Health care is to—  
 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/petitionPDF/PE01552.pdf
http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01552
http://www.legislation.gov.uk/asp/2011/5/pdfs/asp_20110005_en.pdf
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(a) be patient focused: that is to say, anything done in relation to the 
patient must take into account the patient’s needs,  
 
(b) have regard to the importance of providing the optimum benefit to 
the patient’s health and wellbeing,  
 
(c) allow and encourage the patient to participate as fully as possible 
in decisions relating to the patient’s health and wellbeing,  
 
(d) have regard to the importance of providing such information and 
support as is necessary to enable the patient to participate in 
accordance with paragraph (c) and in relation to any related 
processes, taking all reasonable steps to ensure that the patient is 
supplied with information and support in a form that is appropriate to 
the patient’s needs.” 

 
6. These provisions recognise the importance of encouraging a patient’s 

involvement in their treatment and respecting their wishes. However, the Act 
qualifies these rights with other provisions (s4) which state that the rights of other 
patients must be taken in to account, that the healthcare must be proportionate 
and appropriate to the circumstances of each case and that nothing in the Act 
prejudices the exercising of clinical judgment and the effective and efficient use 
of health service resources. 

 
The use of electromedicine in cancer treatment 
 
7. The NHS does not have a position on the use of electromedicine in cancer 

generally. This is because each device would be assessed on its own merits 
before it would be considered suitable for clinical use in the NHS. As mentioned 
previously, a number of examples of devices that would be considered 
‘electromedicine’ are already commonly used and some types of electromagnetic 
energy are used in standard cancer treatment. These methods include X-rays 
and radiation therapy as well as radiofrequency ablation and microwave ablation, 
which help destroy tumors. 

 
How do medical devices become available for use in the NHS in Scotland? 
 

8. The regulation of medical devices is a matter reserved to the UK Parliament and 
is governed under a number of European Directives1.  In order to be used in the 
NHS, a medical device must be licensed by the European Medicines Agency 
(EMA) or the Medicines and Healthcare Products Regulatory Agency (MHRA). 
The Directives impose a range of requirements that devices must meet before 
being placed on the market.  Essential requirements include matters such as the 
safety and performance of the device. If granted a license, the manufacturer can 

                                                 
1 Medical Devices Directive 93/42/EEC; Active Implantable Medical Devices Directive 90/385/EEC; In 
Vitro Diagnostic Medical Devices Directive 98/79/EEC 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1993L0042:20071011:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1990L0385:20071011:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01998L0079-20120111&qid=1413308118275&from=EN
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affix the ‘CE’ mark to the device to certify that the product meets the 
requirements of the relevant directive(s). 

 
9. Whether a medical device can be used in the NHS in Scotland is a devolved 

matter. The NHS in Scotland does not systematically assess all medical devices.  
 
10. However, the Scottish Health Technologies Group (part of Healthcare 

Improvement Scotland) provides advice on the evidence of the clinical and cost 
effectiveness of existing and new technologies likely to have significant 
implications for patient care in Scotland. Anyone can suggest a topic for the 
SHTG to review so long as it meets certain criteria. 

 
11. Healthcare Improvement Scotland also advises on the applicability to Scotland of 

guidance published by the National Institute for Health and Care Excellence 
(NICE) in England.  NICE issues guidance in five areas which may be relevant to 
the types of medical devices mentioned by the petitioner: 

 
1. Multiple Technology Appraisals 
2. Single Technology Appraisals 
3. Interventional Procedures 
4. Diagnostics Guidance 
5. Medical Technologies Guidance 

 
12. Regardless of the existence or otherwise of guidance, clinicians can use a 

medical device if they think it is warranted. Clinical practice is guided by the 
general principles outlined by the General Medical Council as well as the 
availability of specific clinical guidelines (e.g. SIGN guidelines). The GMC 
guidance on ‘Good Clinical Care’ states that in providing care, a doctor must, 
“provide effective treatments based on the best available evidence”2. Doctors are 
also expected to keep their knowledge and skills up to date, and to be familiar 
with relevant guidelines and developments that affect their work. 

 
Scottish Government Action 
 
13. The Scottish Government introduced the Patient Rights (Scotland) Bill which 

contained a specific right for patients to be involved in decisions affecting their 
health and wellbeing. 

 
14. The Scottish Government also published “Better Cancer Care: An Action Plan” in 

2008. This includes a section on treatment which discusses the adoption of new 
techniques for treating cancer. Within this it states that there are few clear 
mechanisms for horizon scanning new techniques and technologies which may 
be used in diagnosis or treatment and so, “their introduction can be irregular with 
no coherent assessment of effectiveness once they have been adopted”. The 
action plan went on to commit to “work[ing] with NHS Boards and other 
stakeholders to further develop improved mechanisms for the assessment and 
introduction of new techniques and technologies”. 

                                                 
2 General Medical Council (Online) Good Medical Practice 

http://www.healthcareimprovementscotland.org/our_work/technologies_and_medicines/shtg.aspx
http://www.healthcareimprovementscotland.org/our_work/technologies_and_medicines/shtg/about_the_group/suggest_a_topic.aspx
http://www.gov.scot/Publications/2008/10/24140351/9
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Scottish Parliament Action 
 
15. On 24 February 2011, the Scottish Parliament passed the Patient Rights 

(Scotland) Act 2011 which contains the provisions relating to patient involvement 
in their treatment. 

 
16. In addition, both the Public Petitions Committee and the Health and Sport 

Committee have discussed access to new medicines as well as the regulation of 
medical devices. However, neither Committee has looked specifically at access 
to new medical devices. 

 
Action 
 
17. The Committee is invited to consider what action it wishes to take in relation to 

the petition. Options include: 
 

(1) To write to the Scottish Government/Scottish Cancer Taskforce and 
Cancer Research UK to ask about the extent to which choice of 
treatment exists for cancer patients and for views on what the petition 
seeks 
 
(2) To refer the petition to the Health and Sport Committee which is 
responsible for scrutinising the Scottish Government’s health policies  
 
(3) To take any other action that the Committee considers appropriate. 
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